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STATEMENT OF ISSUES FRESENTED 


The issues are: 


Whether, in an arrest for narcotics 


vagrancy, the knowledge of the arresting officer 


constituted probable cause to believe defendant 
was a narcotics vagrant; and whether conse- 
quently cefendant's motion to suppress the use 
of a weapon, allezyedly seized incidentally to 
the arrest, shoul¢ have been granted. 

Whether the arrestee, unrepresented 
ky counsel, intelligently waived his right to 


a preliminary hearing. 


JURISDICTIONAL STATEMENT 


Appellant, Charles J. Ash, Jr., was 
trie? and convicte?, in the United States 
District Court for the District of Columbia, 
for carrying a Cancerous weapon in violation 
of 5.C. Code (22-3204. 

The District Court heard the case pur- 
suant to its jurisciction over offenses committed 
within the District of Columbia. %.C. Code 


311-521. Judgment of conviction was entered 


April 21, 1957. his Court has jurisdiction 


upon appeal to review the judgment of the 


District Court by reason of 28 U.7.C. [1291 


STATEMENT OF THE CASE 
Charles J. Ash, Appellant in this cause, 


was arrestec on the evening of august 20, 1965, 


for narcotics vagrancy, 3.0. cove 33-41éa. This 


charge was subsequently droppe?, but ifr. Ash was. 
indicted for carrying a dangerous weapon, D.C, 
Code 22-3204, which weapon hec been seized from 
him at the tims of the arrest. On April 6, 

e Sefentant was tried on the weapons 
charge before District Court Jucye Matthews, and 
was subsequently convicted. Frior to the 
defendant's triai, his counsel filed a motion to 
suppress the use of the weapon as evidence, but 
the motion was denied. 

The testimony related primarily to the 
circumstances surrounding the ¢efendant's arrest. 
On Cirect examination, Detective “ergeant avid 
Paul of the “Metropolitan Folice  %epartment 
Narcotics “cua*, testified that on the evening of 
August 20, 1255, he and six or seven other officers 
were in the process of searching for narcotics at 


1308 “allaucet Street, N.E., “ashington, %.C., | 


-l- 


apartment 201, pursuant to a search varrant 


Mr. Ash knochecG on the “oor, an 


officer opened it, and the defendant stepped in 


ané askec, "is Jack [the apartment's occupant] 
here?" (TR. 11}. The officer then identified 
himself (TR. 25). 

Detective Saul testified that he asked 
the Cefencant his name, anc that cefencant 
answered, "-onale Collins" (TR. 12). Detective 
Taul claimed he knew the defendant previously, 
and askec, "Isn't your name Ash?" iir. Ash 
responded, "Yes, it is Ash." “At this time," the 
witness testified, "I noticed a bulge” where 
the defendant's stomach would be (TR. 12}. Detec- 
tive Paul thereupon arrestee him for narcotics 


5 


vagrancy, and imacCliately reached into his 
shirt and removed a pair of gloves containing 
a pistol. ‘:aul statec that he believec the 
bulge was a gun “because of the information I 


had received? previously concerning this defendant" 


(PR. 13). 


Detective Faul state? that he knew Hr. 
Ash prior to this incident, ang that he knew he 
was a known narcotics user and hac been convicted 
of a previous narcotics violation (fR 13). Later, 


he testified that he knew Mr. &sh "was a user at 
the time J saw him" (TR. 15), put that he did 
not asl., before arresting him, whether or not 
he used narcotics (WR. 29). 

on cross-examination, .etective raul 
stateé that the gun was not in view, but was 
inside the yloves, and the T-shirt was pulled over 
the buige (TR. 19-20). The T-shirt was not tucked 
in, but was hanging loose (TR. 20). 

He testified further that although he unew 
Mr. Ash was a user of drugs because he had talled 


to him some time previous to the arrest, he didn't 


remember exactly when he hac talked to him. Later, 


he stated it was in 195€ (TR. 26-27), anc that 
he had talke” to Mr. Ash since that time, but 
could not cecall when (TR. 27, 30-31). 

The Government then cailec Detective Joseph 


Sommerville. He testified, as 7id Detective Paul, 


that Mr. Ash was arrested after he told Detective 
Paul that his naine was Yonald Collins (TR. 45-46). 
On cross-exaiination, Sommerville also testified 
that the police hac not found any contraband 
narcotics in the apartment, but only traces. 

(TR. 49, 55-55). 


The government introduced the gun into 


evidence, as well as a certificate of the police 


department stating that at the time of the arrest 
Mr. Ash did not have a license to carry a gun 
(TR. 50-61}. 
At this point, defense counse) engaged the 

Court in a discussion of whether iixr. Ash was 
"found" on the premises, within the meaning of 
D.c. Code (83-416a. 3) The Court granted 
defense counsel leave to prepare a memorandum on 
the point, and terminatec the proceécings for 
the day. “aid menorandum was filed, but on June 

67, “x. Ash was convictec by the Court, and 


sentenceé to two to six years in prison. 


THE EVISENCS FAILED TO SHO! THAT THE i 
ARRESTING OFFICER HAD PROBABLE CAUSE TO BELIEVE | 
DEFENDANT t7AS A WARCOTICS VAGRANT TIITHIN THE 
MEANING OF D.C. CODE 3-416a; HENCE, BEPENDANT'S 
MOTION TO SUPFREZ3 EVIDENCE ALLEGEDLY SEIZED 
INCIDENTALLY TO TH? ARREST SHOULD HAVE BEEN 
GRANTED. 

Although convictec of carrying a dangerous 
weapon, the defscnéant was arreste! for narcotics 
vagrancy. His arrest, however, was not basec 
upon probable cause that he was a narcotics 
vagrant. 

1. ‘the arresting officer Cid not know 
whether the cefencant was a drug user at the 


time of his arrest, and did not ask him if he was 


auser. Instea?, he relied upon the defendant's 


alleged reputation as a user, and upon information 


supposecly obtained from the cefendant in a con- 
versation sometime prior to his arrest, the 
officer's meinory of which was very hazy. Since 

the cefendant's alleged status as a user at the 
time of his arrest was the heart of a Sctouiination 
of probable cause, the officer's belief as to the 
defencant's status must be more certain than 


demonstrated in this case. 


iS) = 


2. ‘the arrestin: officer dic not have 
probable cause to believe the defendant had been 
convicted of a narcotics offense. He stated that 
he "knew" and “believed" there hac been such a 
conviction, ' but was uncertain about the details. 
‘There was no evicence that his belief was based 
upon reliable information of any kind, nor was 


the defendant found with drugs on his person or 


in compromising circumstances of any kind. 


3. ‘the officers had found only traces 
of narcotics in the apartment. Since as a matter 
of law thes2 would not constitute illicit narcotic 
drugs, the officer could not have had probable 
cause to believe Mr. Ash was found in a place 
where illicit drugs are kept, found, used or 
dispensed. 

THe SEARCH OF DEFENDANT'S PERSON AND THE 
SEIZURE OF A CUN THEREFROM WAS NOT INCIDENT TO A 
LAWFUL ARREST, AND WAS ILLEGAL; HENCE, DEFENDANT! = 
MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED. 

The arrzst having been made without probable 
cause, the subsequent search and seizure is illegal, 
absent exceptional circumstances. There were no 
such circumstances in this case. Although there 
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was a bulge at iix. Ash's waist, there was nothing 
to indicate it was a weapon. ‘the arresting officer 
stated he believed it was a gun only because of: 
information he had about the Gufendant. This in- 
formation related only to cefendant's status as a 
Narcotics user, however, anc not to whether he | 
might be expected to be carrying a gun. 

THs TRIAL COURT ERRED IN REJECTING 
DEFENDANT'S CONTENTION OF IRREGULARITIES IN 
REGARD TO HIS PRELIMINARY HEARING. 

the evidence incgicates that, after his 
arrest, the Cefendant was not informed of his 
right to assigned counsel, and dit not retain 
counsel until some time later. ‘hus, although 
the records show he waived his right to a pre- 
liminary hearing, he could not have cone so in 
an informe? manner. The absence of a preliminary 
examination resulted in his being seriously ae 
judiced, since his principal ground of appeal. is 
the absence of probable cause for arrest, which | 


issue could have been better Getermined in the 


early stages of the proceeding following his arrest. 


ARGUMENT T. 

THE EVIDENCE FAILED TO SHO? THAT THE 
ARRESTING OFFICER HAD PROBABLE CAUSE TO BELIEVE 
DEFENDANT “7AS A WARCOTICS VAGRANT WITHIN THE 
MEANING OF D.C. >. CODE §33-416a; HENCE DEFENDANT'S 


MOTION TO SUPPRESS EVIDENCE ALLEGEDLY SEIZED 
INCIDENTALLY TO THE ARREST SHOULD HAVE BEEN GRANTED. 


SS  ———————— 


fiwith respect to Argument I, Appellant 
Gesires the Court to read the follow- 
ing payes of the reporter's original 
trial transcript: TR. 13-15, 26-31, 
48-57 .] 

Thouch iir. Ash was convicte¢ of carrying a 
dangerous weapon, =.C. Code £22-3204%, the testi- 
mony of the arresting officer males clear that he 
was arrested for narcotics vagrancy, D.C. Code 
_33-4léa. (TR. 25) Under the latter statute, 

a person may be arrested only when a "law- 
enforcement officer has probable cause to believe 


that [the arrestee] is a vagrant within the mean- 


ing of this section." ..C. Code 133-41lé6a(c). 


The statute defines vagrant as one (1) 


ae | 


- we ose 
ett te 


"who is a narcotic drug user," (2) "who has been 
convictec of a narcotics offense," an¢ who (3) 
“is found in any place . . . in which any illicit 
narcotic drugs are kept, found, used, or 


@ispensed . . . ." D.C. Code 233-416a (>) (2) (B). 


SASS 


1. ‘There was no substantial evidence 
submitteé at trial that the arresting officer knew 
the defendant was a Crug user at the timezof his 
arrest. Detective Faul testified that at the 
time of the arrest he did not ask iic. Ash 


whether or not he used narcotics (TR. 29), as was 


Gone in Hagan v. United States, 124 U.%. App. D.c. 


, 671 (1965). There was no 
reply to counsel's further question whether any 
thing about Mr. Ash made Detective saul believe 
he was using narcotics at the time (TR. 29), aad 
no evidence of such fact was introduced. 

Although .etective Paul testified that he 
knew at the time of arrest that defendant ‘was al 
known narcotics user" (TR. 13), this amounts to: 
nothing more than "knowledge" of the defenéant's 
supposed reputation. KnoWing that one is | 
thought by others to be a user is nothing more 
than a suspicion, and it is well established 
that even a good faith suspicion is not probable 
cause. United Statcs v. Castle, 136 F.Supp. 436 


(D.3.C. 1655). Even where hearsay information 


is the basis for probable cause, the hearsay 
must be reasona>iy trustworthy. Stephens v. 


United States, 106 U.”. App. =.C. 24 


€32 (1959).. In this case, however, the officer 
gave no indication of the nature of the sources 
from whom he had allegedly learned of the 
defendant's supposec reputation. 

Detective aul stated that he knew Mr. Ash 
wasa user of drugs (CR. 26). ‘The basis of that 
knowledge was an alleged conversation with the 
Gefencant, "probably" in 1964 or 1965 @R. 26, 37). 
Presumably, -etective faul meant that “efendant 
was a user when he spoke to him in 1964 or 1965. 
This does not mean, however, that the defendant 
was a user at the time of his arrest. 

Detective Faul's testimony shows that his 
memory of any conversation with the defendant 
was extremely vague. At one point, when 


Gefense counsel asked when the conversation took 


place, Faul stated he did not know, though 


counsel aske’? him to place the Cate only 


genérally, even in terms of years,. in 
relation to the “ate of the arrest (TR. 27). 
Yet later, UYetective Faul placed the conver- 
sation as “probably sometime in 1964 or 1965" 
anc the place as police headquarters (TR. 37). 
It must be assumed that at the time of 
the alleged conversation, the defendant related 
to the officer that he was, at that time, a 
narcotics user. Even such a statement, how- 
ever, would not amount to reliable evidence 
that he was in fact a user. ‘the situation is 


very similar to that in Ferguson v. District of 
| 


Columbia, 208 a.26 S¢ (7.c, Ct. App. 1965). There, 


it was held that a defendant's statement to an 

officer that he was a narcotics user and had 

hac a "fix" the previous day did not make the 

Cefendant "a person known to be a... felon cee 

by his own confession," as required by the non~ | 

narcotic vagrancy statute, ».C. Code /22-3302 (1). 
Thus, the Court is left with evidence showing 


only that Detective Faul had a conversation with 


Mr. Ash sometime after 1958; that at the time of 
the conversation he was apprised of the fact that 
the defendant was then a narcotics user; and that 
at the time of the arrest Detective Faul had a 
notion that the defencant haé a reputation for 
being a narcotics user. 

Ghis cannot constitute the reasonably 
trustworthy information required to sustain an 
arrest. In the case of narcotics vagrancy, know- 
leége of an individual's status as a present user 
or a convictes, past user is the very heart of the 
probable cause requirement. It is not a case 
where the suppoced status of the individual may 


be combineé with other factors to collectively 


produce probable cause for an arrest. For this 


reason, the requisite certainty of the officer's 
knowledge must be correspondingly high before it 
can be saic to constitute probable cause. 

2. Neither was the evidence sufficient to 
show that the officer hac probable cause to 
believe the “efendant had been convicted of a 


narcotics offense. 


Although on ¢irect examination Detective 
raul stated that he "knew" Appellant had been 
previously convicted of a narcotics violation (TR. 
13, 15), on cross-examination he modified that : 
and stated only that he "believed" there had 
been a conviction (TR. 36). He offereg no 
avidence of the facts on which he based that 
conclusion. He was even hazy about the aefendant's 
past arrest: although he recalled such an arrest, 


he was unable to ascertain its date, placing it 
only sometime around 1958 (TR. 27), and could 
not even remember whether he had made the arrest 
himself (TR. 22). Even after checking police re- 
cords Guring the noon recess, Detective Faul | 
stated only that he "believed" the arrest had 
been in 1955 (TR. 36). 

In Ferguson v. District of Columbia, 208 
A.2a 96 (D.C. Ct. App. 1965), the prosecution was 


required to show that the defendant was known to 


be a felon by his prior conviction. The court 


rule¢ that the arresting officer's knowledge of | 


defenéant's record, presumably from having seen 


it, was insufficient to sustain the government's 
bur¢en of proof. “Hany questions immediately 
arise," said the court. 
What was this record? ‘as it accurate? 
How @ic it show appellant was a convicted 
thief anc felon? Was the officer giving 
only his conclusions as to what the re- 
cord showsé? Was his interpretation of 
the record a correct one? 20S A.2d at 97. 
The same questions arise in the instant 
case. Although wetective saul testified that he 
knew Mr. Ash had been previously convicted, his 
knowledge was too superficial to constitute 
propable cause. Sow did he hnow he had been con- 
victed? “las his information accurate? Of what 
narcotics charge cid he believe the defencant con- 
victeé? These questions are unanswerec by the 
testimony. 
The ourt is left with only vague testimony 
that at some time in the past Detective Faul was 
made aware of the defendant's arrest. He was not 


sure he participated in the arrest. [fater, he 


supposedly hac a conversation with the defendant, 


although he was unsure just when or where it oc- 


curred. What happened in that conversation, and 


from what sources Detective Faul gained information 
concernine a past narcotics conviction, we do not 
know. 

This case Goes not approach the level of 
probable cause demonstrated in narcotics vagrancy 
cases in the past. Appellant cid not have narcotics 
on him, as in_Lyons v. United “tates, 221 A.2da 711 


(o.c. Ct. App. 1965). He was not selling narcotics, 


as in Hagan v. Unitec States, 124 U.S. App. fc, 


276, 364 F.2d 669 (1966). He was not injecting 
himself, as in Reid v. United States, 201 A.2¢ 367 
(D.C. Ct. App. 1964). Detective Faul did not even 
show he had arrested him previously, as in EN 
v. United “tates, 116 U.S. App. 4.c. 213, 322 F.2d 
426 (1963). The Gefendant simply entered the | 
apartment, and was arrested. As shown below, the 
arrest was mace simply to give some appearance oe 
legality to the subsequent search. 


3. In order to be classified a narcotics 


vagrant, one must be found in a place in which 


"illicit narcotics Cruys are kept, found, 

or Gispensec . . . ." 5.C. Cofe 133-415a(b) (1) (3B). 
The evidence clearly Cemonstrates that the searched 
premises was not such a place. 

Detective “ommerville testified that what 
was found in the apartment was not contraband nar- 
cotics (TR. 49). Four Dolophene tablets were found, 
but these are legal, "synthetic" narcotics (TR. 
48-44%). Seventy-four gelatin capsules were found, 
but they containec only traces of heroin (TR. 48-46). 
Certain other paraphernalia was also found. 


(TR. 55-56). In the District of Columbia, 


Absent. proof. of contemporaneous 

usé, a conviction uncer this provision 
{_33-416a (>) (1) (B)] necessitates an 
additional showing of the presence of 
a guantity of narcotics sufficient to 
be used _or dispensec--not a mere 


immeasurable trace. 


Marshall v. Unitec “tates, 229 A.2- 449, 450, 
(D.C. Ct. App. 1967); see Edelin v. United ‘tates, 
227 A.2d 395 (u.C. Ct. App. 1967}. 

Appellant realizes that the evidence 
necessary to sustain a findiny of »vrobable cause 


is not as stringent as that requirec for con- 


viction. Under the facts of this case, however, 


to see how the arresting officers 
coulc have ha? probable cause to believe illicit 


narcotics @rujs vers “kept, foun:', used, or 


Gispenseé" on the premises. ijarshall, supra, 
ingicates that, absent actual use on the pre- | 
mises at the time an in*tividuai is found there, 
some measurable quantity of narcotics imust be 
found. In the instant case, the capsules were 
substantially «cipty. ‘hen the officers searched 


the apartment an” foun¢ no measurable quantity | 


of narcotics present, they were logically | 


reeLluced from arresting a subsequent entrant as 
Pp Y = 


a vagrant, since there woul’ be no reason to 


believe he was found in a place where narcotics 
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are kept, founc, usec, or Cispensed. 
_ARGUMENT IT 


THE ®EARCH OF DESY ENDANT'® PERSON AND THE 
SEIZURE OF A GUN THERWROM VAS NOT INCIDENT TO) 
A_LAWFUL ARREST, AND VAG ILLEGAL: HSNCE, 
DEPENDANT’? MOTION TO }}UPERESS SHOULD HAVE 
BEEN GRANTEE’. 


(With respect to Argument II, Appellant | 
Gesires the tourt to reaé the following) 


Paw fs ore 


pages of the reporter's original 
trial transcript: TR. 11-14, 19-20.] 


As shown above, the cefendant's arrest 
was not base’ upon probable cause, and hence was 
illegal. ‘hus the subsequent search and seizure 
was not incicent to a lawful arresé. 

‘the search was clearly not based upon any 
exceptional circumstances. “ee :i:ith v. United 
States, 113 U. . App. 3.C. 235, 335 F.2d 270 
(1864). Although Uetective Faul states there was 
a bulge at Appellant's waist, he admits that there 
was no gun in view (TR. 19). A ‘+shirt was 
hanginy loosley over the bulge (TR. 20). 


This is not a case where a gun butt was 


hanging out of a shirt, as in Epperson v. United 


States, 125 U.'. App. 5.C. 303, 371 F.2d $56 (1967), 
or where the bulge resembled a pistol handle’ 

as in Teresi v. United ‘tates, 137 4.20 492 (D.c. 
ct. App. 19631. Worx dic the officer bump a solid 
object at App.llant's stomach, as in Dickerson v. 
Unitee States, 120 A.2@ 588 (9.0. tun. Ct. App. 
1958). The officer himself state? that the gun 

was stuffed into a glove (TR. 12), and the glove 


Pee kee 


was covere? by a shirt (R. 20}. To hole that 
such appearances, without more, constitute prob- 
able cause, is to hold that anyone who places a : 
bulky object in his pocket is subject to arrest. 
There was no visible indication that 
defeicant was carrying a gun. Instead’, Detective 
haul testified chat be helieve it was a gun 
“because of the information ‘he] had received 


previously concerning [ifc. Ash] " (2R. 13). Yet 


the only knowled¢< to which Detective raul 
testificd was knowlecje regarding the defendant's 


use of narcotics. ‘There was no evidence that the 


defendant had ever be n involve? in a crime in- 


volving a weapon, or that Detective “aul hac any 
basis for thinking he might be carrying one. 

The facts reveal that the arrest was 
nothing more than a pretext for the search. 
G€efendant enteres the xoom; after he tolc 


detective Jaul his name, Saul notice’ the 


bulye (TR. 12); because of some sort of 


"information" regarding “ix. Ash, «aul believed it 


was a gun (%R. 13); consequently h- executed the 


arrest. Conduct of this nature has been expressly 


held illecal|/ in this jurisdiction. Met night 


v. United States, 87 U.":. App. ».C. 151, 183 
F.20 $77 (1950). 
ARGUMENT IIT 
TH TRIAL COURT ERRED IN REJECTING 


DEPENDANT’ "| CONTENTION OF IRREGULARITIES IN 
REGARD TO HIS FRELIMINARY HEARING. 


{With respect to Argument III, Appellant 
desires the Court to reac pages TR. 58-59 
of the reporter's original trial transcript; 
anc paces TR. 4-6 of the reporter's 
supplemental trial transcript.] 
In the sistrict of Columbia, an accused 
is entitlec to a preliminary hearing before a 
United Gtates Commissioner or a jucge of the 
Court of veneral .-ssi Fed. 2. Crim. 
PR. 55 2c. Co@e .11-963(«:). Assigned counsel 
must be provided at such a hearing, Blue v. United 
States, 11° 'U.". App. v.Cc. 315, 342 F.26 SS4 (1964), 
anc deprivation of counsel at such time can be 
seriously prejudicial, vancy v. United States, 
124 U.*. App. 5.c. 58, 361 F.28 75 (1665). 
The ,recor!] in this case contains serious 
discrepancics as to whether Mr. Ash waivec his 
right to a preliminary hearing, and the cir- 


cumstances under vhich hz might have Gone so. 
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The defencant Curing his appearance before 
the court for sentencing, stated plainly that he 
was not given a preliminary hearing, and that he 
never waived his right to a hearing in any way. 

(R. 4). However, on the complaint filed against 
the Gefendant, issued the day after his arrest, 
the words "Searing held" are stricken anc "Hearing 
waived" remain. As in Blue, supra, the complaint 
contains the following language stamped on its face: 

Defendant informed of: 

1. Within Comphaint 

2. Right to retain Counsel 
Right to preliminary sanination 
Jefendant is not requirec to 
make statement 


Any statement made by D Defendant 
may be used against him. 


i 
It is immediately apparent that, again as 
PP 


in Blue, there is no indication that the 

Cefendant was informe? of his right to aeetanes! 
counsel, but only of his right to retain counsel. 
“tith counsel not present, it is difficult to oe 


how the Gefsndant could have made an informed 


waiver at ail. 


She evicence in the record is conflicting 
as to whether jix. Ash had the benefit of counsel 
at this stase of the proceeCings. The defencant 
alleges plainly that he @id not. 
the complaint was written the name of attorney 
Alvin 0. Efelson, but this was cross<d out, and 
the name of attorney John Shorter, defendant's 
trial counsel, was inscrib<¢ instead. 

In oréer to avoic pressing a frivolous 
point of appsal upon this Court, counsel for 
Appellant has inquired incependently whether 

thes¢ attorneys was present on August 

the Cay on Which the Cefencant 
allegeCly waive? his right to a preliminary 
hearins. Actorney Efelson has infomec counsel 
that, although he hac represented iic. Ash in 
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another matter, he was cefinitely not present at 


any preliminary hearing in this matter. Attorney 


Shorter has' toic counsel that h- is uncertain as 
to exactly whcn he came into the case. It should 
be noted, however, that, in a motion to withdraw 
filed in this cas-, attorney “horter states that 
he was retained Ly ir. Ach. “urther, the record 
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indicates no appearance by Mr. horter until 
November 12, 1965, and the docket entries show 
that the Cefen’ant was not even represented at 
his arraignment, some three months after his 
arrest. Counsel has attemptec to procure a 
transcript of the arraicnment in hopes of shed- 
Cing further light on this matter, but has 

been advised by order of this Court that the 
reporter's notes of the proceeding have been lost. 
Order of chief Judge Bazelon in No. 21,251, 


filed June 27, 1958. 


The record demonstrates that the defendant 


was not tolc of his right to assigned counsel 


following his arrest; that: consequently he 
| 
could not have effectively waived his right to a 


preliminary hearing; anc that apparently he con- 

timed unrepresented by counsel until he re- 

tained Mr. “horter on his own. ‘this is precisely 
| 

the situation with which the Slug court was 

concerneé when it noted the larce number 

of individuals not afforceé couns<e! at preliminary 


hearings. 


The problem becomes all the more serious 
in this case >ecause of the circumstances sur- 
rounding the »xrest. As notec above, the defendant's 
grounds for appeal relate principally to whether 
probable cause existed for his arrest. One of 
the purposes of the preliminary hearing is to 
ascertain whether such cause exists, and to do 
so at a time when the events are fresh in the 
min@és of all parties. Mr. Ash is, by virtue 
of thc denial of a hearing, forced to present 
the issue for the first time at trial, some 
twenty months after the event. 

Had counsel been appointeé to advise Mr. 
Ash, he might have insisted on a hearing to 
develop the facts of the arrest. I: he had 
a@vised him to waive his right to a hearing. 
the waiver would have at least been informed 


ané mace upon the aévice of counsel after an 


examination of the defendant's leyal position. 


Sepriving him of an opportunity to exercise his 
option only after intelligent advice was 


especially prejuicial in this case, since 
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during the interval between arrsst and trial one 

witness became unavailable (TR. 58-59), and the 

memory of : ctective Faul became hazy, all to 

the defendant's detriment. This made presentation 

of the facts at trial particularly difficult. | 
In Hairston v. United ttates, 123 U.S. 

App. 2.C. 286, 359 #.2d 270 (1966), the defendant 

was convicted of asszult with intent to rob and | 

assault with a Gangercus weapon. On appeal, this 


Court held that his waiver of a preliminary 


examination was informed because he had con- 


ferred at that point with court appointed counsel. 


Here, however, ix. Ash apparently hac no such 


opportunity, and there can be no suggestion that. 
his alleged waiver was in any way informed. ; 

1¢, this court indicated that the proper 
mode of relief for questions pertaining to pre- . 
liminary hearincr was through habeas corpus or 
mandamus prior to trial. It notec there: 


With counsel appearing either at the 
preliminary hearing stage itself, or, 
at the latest, before arraignment upon 
the incictment, there is normally 
adequate time before trial to file 
the necessary petitions if they are called 
for. 
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119 U.o. App. =.C. at 321, 342 .2d at 390 
{emphasis added.) 

In defendant's case, however, the docket 
entries plainly reveal that counsel was not 
ascertaine¢? until November 12, 1965, more than a 
month after the arraignment. ‘the situation is 
strikingly similar to the facts in Cease No. 
18366, decide? in the Dancy opinion, 124 U.%. 
App. D.C. at 61, 371 F.24 at 78, wherein the 
Court noted that it was unable to "engage in 
the tenuous speculation that he was not pre- 
judiced by the serious Cefects in the pro- 
ceecings . -" Ic. at 62, 361 F.2d at 79. 

Wotwithstanding that the defendant 
dic not make any pretrial motions regarding the 


defects in the preliminary hearing, as prescribed 


by Blue, this Court should recognize that depriving 


him of counsel at this critical stage of the 
proceecdinss constitutes plain error undexs Rule 
52¢’b) of the Fecieral Rules of criminal Trocedure, 
and should be noticed on appeal notwithstanding 


the absence of an objection below. The matter was 
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clearly presented to the trial court, both at 
the sentencing hearing (TR. 4-5) and by the 
defeneant's pro ce motion for acquittal, which 
was Cenied by the trial court (TR. 5). The 
court below should have at least inquired into 


the circumstances surrounding the alleged waiver: 


of a preliminary hearing, rather than dismissing 


it by stating, "I am not ruling on anything ex- 
cept what is before me right now, which is the 
matter of your sentencing." (TR. 5). 
_CONCLUS ION 
The judgment of the trial court should be. 


reversed. 


John P. Diuguid, Esquire 
Counsel for Appellant 
(Appointed by this Court) 
1001 Connecticut Ave., N.W. 
Woshington, D.C. 20036 | 
628-1177 
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ADD ENDUM 
D.C. Code .33-416a (1961 ed.): 
(b) For the purpose of this section-- 


(1) the term "vagrant" shall imean any 

person who is a narcotic drug user or who 

has been convicted of a narcotic offense in 

the District of Columbia or elsewhere and who-- 
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{(B) is found in any pdace, abode, 
house, shed, dwelling, building, 
structure, vehicle, conveyance, or 
boat, in which any illicit narcotic 
drugs are hept, foune, used, or 
despense%; 
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(c) Whenever any law-enforcement officer 


has probable cause to believe that any per- 
son is a vagrant within the meaning of this 
section, he is authorized to place that per- 
son under arrest anc to confine him in any 
place in the District of Columbia designated 
by the Commissioner thereof. 


2.C. Code §22-320¢ (1961 ecd.): 


.. No person shall within the District 

ot Columbia carry either openly or concealed 
on or about his person, except in his dwelling 
house or place of business or on other lan¢c 
possesse@ by him, a pistol, without a license 
therefor issuec as hereinafter provided, or 
any Ceatly or dangerous weapon capable of 
beiny so concealed. ‘Whoever violates 

this section shall be punished as pro- 

vided in section 22-3215, unless the viola-. 
tion occurs after he has been convicted in 
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the District of Columbia of a violation of 
this section or of a felony, either in 

the istrict of Columbia or in another 
jurisdiction, in which case he shall be 
sentencer to imprisonment for not more 
than ten years. 


Rule 52(b), Federal Rules of Criminal 
Frocecure: 


Plain errors or cefects affecting 
substantial rights may be noticed although 
they were not brought to the attention of 
the court. 
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Counterstatement of the Case .——___----_____—. 
Argument: 
I. The search was valid ——...._________-_—_— 


A. There was ample probable cause to arrest appellant 
for narcotics vagrancy ~...---.-----------——- 


B. Absent probable cause, the circumstances here, 
like those in Terry v. Ohio, presented independen 
justification for a frisk ———--——___—----_-__----- 


II. Appellant’s claim with regard to the denial of a pre- 
liminary hearing and the right to assigned counsel 
at such hearing is untimely, and in any event without 
merit and a showing of prejudice ———______--_-____- 


Conclusion ————___-_—___—— 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Can a search of appellant, revealing a fully loaded 
.388 caliber pistol, be valid: 


(a) where there was probable cause to arrest him for 
narcotics vagrancy under 38 D.C. Code § 416a(b) 
(1)(B) when he came to an apartment being 
searched by the police and, in addition to the dis- 
covery of suspected narcotics there, appellant was 
almost instantly recognized as a convicted narcot- 
ies offender and drug user? 
where, in the absence of probable cause, the circum- 
stances of appellant asking for the arrested occu- 
pant of the apartment, his giving of a false name, 
his criminal background being known, and his shirt 
having a suspicious bulge about the belt line, were 
sufficient to justify a frisk under Terry v. Ohio? 


II. Should this Court consider a claim that appellant 
was denied a preliminary hearing. and the right to as- 
signed counsel when it was raised for the first time in the 
District Court after conviction? If so, 


(a) does such claim lack merit where the complaint on 
which appellant was presented shows he waived the 
preliminary hearing and the record indicates he 
was represented by counsel apparently retained by 
himself? 
can there be a showing of prejudice on the theory 
that the preliminary hearing would have given ap- 
pellant the opportunity to challenge probable cause 
for his arrest, especially where such challenge was 
appropriately made through a motion to suppress 
evidence, and resolved against him? 


This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,251 


CHARLES J. ASH, JR., APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of conviction for 
carrying a pistol without a license (22 D.C. Code § 3204) 
entered by District Court Judge Burnita S. Matthews 
after a trial without a jury on April 6 and 21, 1967. 

At trial only two witnesses were presented, Detective 
Sergeant David Paul and Detective William Sommerville, 
both officers of the Metropolitan Police Narcotics Squad. 

On August 20, 1965 about 9:45 p.m., several officers of 
the Narcotics Squad went to 1808 Gallaudet Street, North- 


(1) 


2 


east, apartment 201, to execute a search warrant (Tr. 9- 
10, 44-45). The apartment was occupied at the time by 
one Stanley Johnson, also known as “Jack J ohnson”, and 
his children (Tr. 16, 45). The search uncovered seventy- 
four “used” capsules bearing “traces”, four dolophine* 
tablets, a capsule half full of a substance later determined 
to be milk sugar, and narcotics paraphernalia consisting 
of two hypodermic needles, a hypodermic syringe, and a 
bottle top cooker * (Tr. 48-49, 55-56). Around 10:30 p.m., 
after discovery of these items and the arrest of Johnson, 
there was a knock at the apartment door which Detective 
Sommerville opened (Tr. 15, 28, 45-56, 52, 56). As appel- 
lant “walked right in” Sommerville identified himself and 
asked him what he wanted (Tr. 11-12, 26, 46, 57). Ap- 
pellant asked for “Jack” (Tr. 11, 46, 51). At this time, 
Detective Paul approached and asked appellant his name. 
When appellant replied, “Donald Collins”, Paul, who had 
recognized him as a convicted offender of the Harrison 
Narcotics Act and a known narcotics user asked, “Isn’t 
your name Ash”? (Tr. 13, 15, 26, 46). Appellant an- 
swered affirmatively (Tr. 14, 46). Paul immediately 
placed appellant under arrest for narcotics vagrancy. At 
about this time Paul became aware of a bulge in the front 
of the T-shirt appellant was wearing which appeared at 
the belt line (Tr. 12-14). He reached into appellant’s 
shirt, and removed a fully loaded .38 caliber pistol and a 
piece of stocking wrapped in a pair of gloves (Tr. 13, 19, 
47). These items, which had been the objects of an un- 
successful pre-trial motion to suppress, and a certificate 
from the police department showing appellant did not have 
a license to carry a gun, were admitted into evidence at 
trial (Tr. 60-62). 

Appellant did not present any evidence, but challenged 
the validity of the arrest and the search (Tr. 61-62). Ap- 


1“Dolaphene”, a misspelling occurring several times in the trial 
trenscript, has been corrected here to “dolophine.” 


2 A chemist report indicated that traces of heroin hydrochloride 
were on the seventy-four capsules and the bottle top cooker (Tr. 
54-56). 
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pellant argued that he was not “found” on the premises 
where illicit drugs were discovered within the meaning of 
the narcotics vagrancy statute, 33 D.C. Code § 416a(b) 
(1) (B), inasmuch as he arrived after the instant seizure 
(Tr. 65-66). Leave was granted for presentation of legal 
memorandum on the point (Tr. 78-79). After considera- 
tion of it, appellant, on April 21, 1967 was found guilty 
as charged. At his sentencing, appellant claimed the de- 
nial of a preliminary hearing and the right to counsel, 
which the court refused to consider* (Sentencing Tran- 
script, p. 4). Appellant was sentenced to a term of im- 
prisonment for a period of two to six years. 


ARGUMENT 


I. The search was valid. 


A. There was ample probable cause to arrest appellant 
for narcotics vagrancy. 


(Tr. 9, 10-18, 14-15, 28, 25, 26, 27, 28, 30, 36, 37, 46, 
47, 48-49, 55-56) 


Appellant contends that the arresting officer, Detective 
David Paul, did not have probable cause to believe that 
appellant was a narcotics vagrant within the meaning of 
statute, and therefore there was no basis to arrest him 
and conduct the incidental search which revealed, among 
other things, a fully loaded gun tucked in the front of his 
pants. The record yields ample grounds for the arrest. 

Under § 33-416a(b) (1) (B) a narcotics vagrant is de- 
fined as any person “who is a narcotic drug user or who 
has been convicted of a narcotic offense” and “is found in 
any place... in which any illicit narcotic drugs are kept, 
found, used or dispensed.” In the instant case appellant 
came to the second floor apartment at 1308 Gallaudet 
Street, Northeast, after officers of the Narcotics Squad, 


3The claim had been raised for the first time in a pro se 
motion for judgment of acquittal filed April 25, 1967, four days 
after conviction, which was denied by Judge Matthews on May 11, 
1967 (Criminal No. 1076-65). 
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conducting a search pursuant to a search warrant, had 
uncovered seventy-four “used” capsules bearing “traces”,* 
one capsule half full with a substance,’ four dolo- 
phine tablets for which there was no prescription, and 
narcotics paraphernalia comprising two hypodermic 
needles, a hypodermic syringe, and a bottle top cooker ° 
(Tr. 48-49, 55-56) . 

The occupant of those premises, Stanley Johnson, had 
been placed under arrest (Tr. 23). Notwithstanding the 
false name of “Donald Collins” which appellant gave, he 
was recognized almost instantly by Detective Paul, an of- 
ficer of some eight years experience on the Narcotics 
Squad at the time, as one Ash, a narcotics drug user and 
a convicted offender of the Harrison Narcotics Act’ (Tr. 
9, 18, 15, 26, 46). 

There were reasonable grounds to believe that illicit 
narcotic drugs had been used because, in addition to the 
numerous “used” capsules containing some residue, there 
was the apparent user’s “kit”—needles, syringe, and cook- 
er—“equipment used ordinarily for the taking of heroin, 
and for that purpose only.” Edelin v. United States, 227 
A2d 395 (1967), n.1, quoting from Murgia v. United 
States, 285 F.2d 14, 15 (9th Cir. 1960). While this was 


4 A subsequent chemical analysis showed this to be an immeasura- 
ble residue of heroin hydrochloride. (Tr. 48-49, 55-56). 


3 Chemical analysis revealed it to be milk sugar (Tr. 56). 


6Of the paraphernalia, only the cooker bore traces of heroin 
hydrochloride (Tr. 56). 


7 At trial, Paul placed this conviction around 1958 (Tr. 27, 36). 
While knowledge of the conviction was sufficient in itself to bring 
appellant within the term “vagrant” defined in 33-416a(b) (1), 
Paul’s belief that appellant was a user can be validated we think 
on his recent contact with appellant sometime in 1964 or 1965 at 
police headquarters (Tr. 30, 37). (According to information given 
the court by the Government after the instant conviction, appellant 
was sentenced in 1959 for the Harrison conviction to seven years 
imprisonment (Criminal No. 1076-65), making the time of the 
contact probably after appellant’s release). Moreover, Paul had 
received information about appellant which we assume further sup- 
ported this belief, but which appellant saw fit not to probe (Tr. 28). 


5 


sufficient to indicate use of narcotic drugs at the premises, 
there was also reasonable grounds to believe that illicit 
narcotic drugs were “kept” there because of the discovery 
of a capsule half full with a substance, milk sugar as it 
apparently turned out (Tr. 56), sufficiently similar in ap- 
pearance to heroin and whose chemical nature the officers 
were not, in view of all the other unmistakable indicia, 
obliged to determine,® even if they could, before conclud- 
ing the existence of a “pad.” ° 

Appellant concedes, as he must, that all that was needed 
to justify his arrest was probable cause to believe that he 
was a narcotics vagrant.“ Yet he expects the abundance 
of evidence and the positivity of knowledge of an offense 
well-nigh amounting to proof beyond a reasonable doubt. 
Suffice it to say: 


As a matter of rational judgment we conclude the 
detectives had probable cause to believe appellant 
when arrested was within the above definitions of a 
vagrant. Whether a jury or judge would have con- 


victed him is not the issue; it is whether at the time 
and place and in the circumstances above set forth, 
including his responses to their inquiries and their 
knowledge of his record . . . these two experienced of- 
ficers could reasonably believe—not necessarily be- 
yond a reasonable doubt—that appellant’s conduct 
came within the scope of the vagrancy statutes. [Cita- 
tions omitted]. (John L.) Worthy v. United States, 
No. 20,888, decided August 6, 1968, slip opinion, p. 5. 
(Emphasis added). 


8 Of course a basis for the arrest cannot turn upon some refined 
examination of the capsules at the time of seizure to determine 
whether the net sum would be a measurable quantity which would 
be necessary to support a conviction under Marshall & Watkins v. 
United States, 229 A.2d 449 (1967), upon which appellant heavily 
relies. (Appellant’s brief, pp. 16-17). Only after laboratory analy- 
sis, removed in time and place from the seizure, could chemical 
compounds and their quantity be accurately determined. 


® The dolophine tablets, which contain a synthetic narcotic drug, 
being found without a prescription and their possession therefore 
regarded as illicit (Tr. 48-49), could arguably suffice for this pur- 
pose. 


2033 D.C. Code § 416a(c). 
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Given the valid arrest,” the search, uncovering appellant’s 
loaded pistol, can be sustained as incident to it. 


B. Absent probable cause, the circumstances here, like 
those in Terry v. Ohio, presented independent justi- 
fication for a frisk. 


Setting aside any probable cause showing to justify the 
arrest, there are abundant circumstances in the instant 
case which in our view amply justified, if not compelled, 2 
quick search of appellant on the authority of Terry v. 
Ohio, 36 U.S.L. Week 4578 (June 10, 1968), where the 
Supreme Court held that a suspect may be stopped and 
frisked for concealed weapons.” 

In Terry an experienced police officer observed appel- 
lant, completely unknown to him at the time, walk along 
the street, look into a certain store window, return and 
confer with another, who in turn did the same thing. This 
was done alternately several times and at some points in- 
volved a conference with a third suspect. The officer con- 
cluded that the store was being “cased” for a “stick-up”, 
though he did not see any weapons, nor was there any- 
thing in the arrangement or appearance of clothing to sug- 
gest there were any. The officer approached the three men 
to make an investigation, then grabbed and held Terry 
when something was mumbled in response to his inquiries. 
He frisked him for weapons, soon feeling a pistol which 
was ultimately removed from his overcoat. The Supreme 
Court concluded: 


1 Ag a further indication of the reasonableness of police conduct, 
we note that a person, believed to be the brother of the occupant 
Stanley Johnson, came to the apartment before or after appellant, 
but was not arrested because he was not known to be a convicted 
narcotics offender or a user of narcotic drugs (Tr. 24). 


12 Although appellant’s trial was held before Terry was decided, 
it may be relied upon “as a change in law will be given effect while 
a case is on direct review.” Linkletter v. Walker, 381 U.S. 618, 627 
(1965). This is the rule which has been followed in our jurisdiction. 
Longobardi v. Dulles, 92 U.S. App. D.C. 263, 204 F.2d 407 (1953), 
and cases cited therein. 
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[W]here a police officer observes unusual conduct 
which leads him reasonably to conclude in light of his 
experience that criminal activity may be afoot and 
that the persons with whom he is dealing may be 
armed and presently dangerous; where in the course 
of investigating this behavior he identifies himself as 
a policeman and makes reasonable inquiries; and 
where nothing in the initial stages of the encounter 
serves to dispel his reasonable fear for his own or 
others’ safety, he is entitled for the protection of him- 
self and others in the area to conduct a carefully lim- 
ited search of the outer clothing of such persons in an 
attempt to discover weapons which might be used to 
assault him. Terry v. Ohio, supra at 4586. 


The circumstances in the instant case certainly cannot 
be viewed as any less dangerous than those in Terry. Here, 
appellant came to a second floor apartment, “walked right 
in” after the door was opened in response to his knock, 
and in doing so, thrust himself, unknowingly, we presume, 
into the midst of a search of the premises by numerous 
police officers (Tr. 10-11, 25). After Detective Sommer- 
ville identified himself and asked him what he wanted, 
appellant stated he had come to see “Jack Johnson”, a 
nickname of the occupant of the apartment who by this 
time had been placed under arrest because of the discovery 
of suspected narcotics (Tr. 11-12, 15, 23). Detective Paul 
personally knew appellant as a convicted felon and user 
of narcotics and had reason to be suspicious of him when 
he gave a phony name (Tr. 13-14). Somewhat coincident 
with the recognition of appellant was Paul’s awareness of 
a bulge in appellant’s T-shirt * in the area of his stomach 


33 Significantly here, unlike Terry, there was also other informa- 
tion about appellant (albeit unstated on this record) which sup- 
ported the officer’s belief that the person with whom he was dealing 
had a gun (Tr. 18). It would not be stretching good judgment for 
Paul, purely for his own and fellow officers’ protection, to frisk 
appellant immediately upon seeing the bulge, even before any 
inquiries, where not to do so meant “the answer might be a bullet.” 
Terry V. Ohio, supra at 4587 (concurring opinion of Justice Harlan). 
“Certainly it would be unreasonable to require that police officers 
take unnecessary risks in the performance of their duties.” Terry v. 
Ohio, supra at 4585. 
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(Tr. 12-18). With appellant coming to a place where 
narcotics are found, his apparent familiarity with a prob- 
able user of narcotics,"* his abortive deception, and his 
known criminal background, all reason dictated that the 
suspicious bulge be investigated. The search being thus 
limited (Tr. 18), it was reasonable under the Fourth 
Amendment. 


Il. Appellant’s claim with regard to the denial of a pre- 
liminary hearing and the right to assigned counsel at 
such hearing is untimely, and in any event without 
merit and a showing of prejudice. 


Appellant claimed for the first time after conviction the 
denial of a preliminary hearing and the right to assigned 
counsel.’* Appellant was arrested August 20, 1965 and the 
next day presented to a magistrate in the Court of General 
Sessions on a complaint of carrying a dangerous weapon 
after conviction of a felony. The indictment was filed 
against him on September 27, 1965, and his trial com- 


menced on April 6, 1967. At no time during the year and 
a half between indictment and trial did appellant raise 
this claim when there was clearly ample opportunity to do 


44 Appellant undoubtedly knew the nature of the premises, as 
well as the occupant, Stanley Johnson. One could assume, perhaps 
not too uncharitably in view of the search warrant and seizure 
from the apartment, that Johnson was also a “dealer” in narcotics, 
and that appellant came there to hold him up, for either money or 
narcotics. This may be one reasonable explanation for the conceal- 
ment of the gun in the belt for quick access, the gloves, and the 
piece of a woman’s stocking, useful as a mask (Tr. 17-19, 47). 
Naturally, the “dealer” would have little recourse to the police. We 
think Detective Sergeant Paul could reasonably conclude in light 
of his eight years experience with the Narcotics Squad (Tr. 9) 
that criminal activity was possibly afoot when he confronted appel- 
lant and his give-away bulge. (Compare Tr. 12-14, 30.) 


25 The claim was raised in a pro-se post-conviction motion for 
judgment of acquittal filed April 25, 1967, four days after appel- 
lant’s conviction, which was denied May 11, 1967 by Judge Matthews 
(Criminal No. 1076-65), and at sentencing on June 30, 1967 (Sen- 
tencing Transcript, p. 4). 
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so..* A claim of some defect in the preliminary hearing 
must be asserted promptly and resolved before trial. Blue 
v. United States, 119 U.S. App. D.C. 315, 342 F.2d 894 
(1964), cert. denied, 380 U.S. 944 (1965). Therefore the 
one here should be rejected as untimely. 

Even if this Court should consider this belated claim, 
it will be found wanting merit. The complaint in Crimi- 
nal No. 1076-65 shows that appellant was presented in 
court on August 21, 1965, and from all that appears on 
the face of the complaint, advised of his right to a pre- 
liminary hearing and to have counsel. The names of at- 
torneys Alvin Edelson and John Shorter appear for entries 
on that date, although the former name is stricken, reason- 
ably suggesting that appellant himself must have indicated 
some desire or preference as to his own counsel. There is 
no indication that either attorney appeared in court in his 
behalf at that time. However, it is noted that bond was 
set in the amount of $700 and the case continued to Sep- 
tember 15, 1965, a period of twenty-six days. The length 
of the continuance and the fact that the name of a surety, 
“M. N. Robinson”, appears on the complaint, suggest that 
appellant was released from custody the same day of pre- 
sentment. Entry on the complaint for September 15, 1965 
shows that the preliminary hearing was waived and ap- 
pellant held for the action of the grand jury. There is no 
indication one way or the other as to whether counsel was 
present. If appellant, not totally unfamiliar with crimi- 
nal procedure, appeared without counsel there is no reason 
to assume it was not of his own choosing. If he waived 
hearing there is no reason to assume it was not pursuant 
to the advice of counsel.?” 


36 Even assuming appellant did not have counsel until Mr. John 
Shorter entered an appearance on November 12, 1965 there was 
fully 16 months in which this claim could have been presented. 
The claim of course may have been considered and waived, inasmuch 
as the return of the indictment determined the existence of probable 
cause, Crump v. Anderson, 122 U.S. App. D.C. 173, 352 F.2d 649 
(1965), or its doubtful validity may account for the lack of a 
timely assertion. Cf. Blue v. United States, supra. 


17 There is no record indication that appellant was anything 
other than able to retain his own attorney at all times pertinent 
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In any event, there is no showing of prejudice. Appel- 
lant attempts to show that a denial of a preliminary hear- 
ing denied him the opportunity to show that his arrest 
was illegal. However, he misconstrues the function of the 
preliminary hearing which determines whether there is 
probable cause to hold him for the action of the grand 
jury, i.e. to account for the alleged offense. Even if the 
arrest were illegal it was not open to attack at the pre- 
liminary hearing, but through a motion to suppress evi- 
dence after indictment, which was the approach here. Hav- 
ing questioned the validity of his arrest, with its resolu- 
tion against him,’* the claim of prejudice can only be 
viewed as frivolous. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Juiius A. JOHNSON, 
Assistant United States Attorneys. 


here. We note that “retained” is even abbreviated “Rtd” behind the 
name of Attorney Edelson on the complaint for the day of initial 
presentment and that Attorney Shorter entered his appearance in 
the District Court as retained counsel. Thus appellant, apparently 
non-indigent, presented no occasion for the court to advise him of a 
right to assigned counsel, though this was probably routinely done, 
or to provide assigned counsel, as he suggests (Appellant’s brief, 
p. 21). 

It is safe to assume that had appellant stated at presentment or 
arraignment, or at any time during his pre-trial liberty on bond, 
that he was without counsel and unable to retain one, the court 
would have assigned counsel after a determination of indigence. 


318 Appellant’s motion to suppress evidence was heard and denied 
December 10, 1965, less than four months after arrest, by Chief 
Judge Matthew McGuire (Criminal No. 1076-65). 
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